INTRODUCTION
Most of the effort expended in understanding and reforming law is concerned with the content of rules, be they substantive or procedural. My interest here is instead ith timing. Law may be good enough, whether it is made in courts or more democratic institutions, but it may be too slow in coming about. Various interests and values may work to impede the rate at which good law emerges. This Article offers an early (but not quite first) step toward thinking about the many -ways that law can and should influence its own development. If we allow ourselves to be more modest about our ability to know the content of good law, but less shy about encouraging parties to accept and facilitate changes that various empowered majorities send our wvay, then the roles played by such diverse things as due process, statutes of limitations, administrative rulemaking, appeals, and government compensation take on new meaning. And from a more positive perspective, we might simply try to understand transition rules, broadly construed, as reflecting law's optimistic assumptions about its own substance. My focus is on incentives to anticipate or arrest legal change.
The guiding principles on matters relating to transition rules have traditionally been the values associated with certainty and reliance, and indeed we might think of the conventional analysis of legal transitions as "reliance-oriented" and as harboring hostility to explicitly retroactive laws.' Contemporary work, however, has drawn attention to the idea that these values might be in conflict with faith in legal change and with encouraging desirable change. 2 The suggestion is that transition rules be "anticipation-oriented," designed to encourage parties to anticipate new law. 3 Compensation or other softeners for those who are disadvantaged by change will diminish the desirable inclination of these parties to anticipate change. Instrumentalist arguments have, of course, advanced the possibility that government compensation in the wake of change might generate better law through some sort of internalization process. 4 But the present focus is on compensation and other tools as means of affecting the pace of change, rather than as implements for influencing the content of new law. Anticipation can increase the value of changes.
It is often easy to see the sense of this insight. If, for example, regulators ban a chemical that had long been used in a manufacturing process, the affected manufacturers might try to gain compensation, exemption from suit for the past use of this input, delay in the effective date of the ban, or exemption for those who like themselves (might be "grandfathered" as having) relied on the legality of this chemical in the past. Retroactive application will certainly be fought by these "new losers," as I will call them, and so aggressive an introduction of change might indeed seem especially unfair and pointless, for it would generate liability for actions that can no longer be altered and that may indeed have been approved by some regulatory authority. But the new, anticipation-oriented approach to legal transitions emphasizes the possibility that 1999]
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these manufacturers could have anticipated the ban. They might have been in an excellent position to know the costs and benefits of the inputs they used and in a relatively good position to anticipate new and better law. The obvious way to encourage such anticipation and acceleration of beneficial change is for the law to practice "aggressive change."
5 Manufacturers who expect no protection from the costs of change will then do well to anticipate it. They might, for example, develop and adopt substitutes for the chemicals that they anticipate will be banned, and good change may come about in this way long before lawmakers know to change the law. 8 While the old, or conventional, view emphasized reliance interests and occasional cost internalization, the new approach focuses on anticipation. 7 Aggressive change is thus an anticipation-oriented strategy. It refers to the idea of imposing new law as if we were confident of its quality and disappointed that we did not find it earlier. It encourages relevant parties to anticipate new law by declining to compensate them for the costs they incur as the result of change.
This anticipation-oriented approach has its problems but there is obviously much to be said for it. Aggressive change is more attractive the more new law is in fact good law, the more this good law would have been yet better if enacted or conformed to earlier, the more new losers have informational advantages, and the more likely it is that new losers will facilitate good law rather than work wastefully or successfully to block it. But my aim in this Article is not to dwell on the conditions under which the strategy of aggressive change will be most successful, but rather to extend this strategy and to increase the emphasis on anticipatory behavior. Rules of liability and even retroactivity may well encourage conventional tort defendants and regulated industries to anticipate new law, but they may also encourage plaintiffs, regulators, and governments to do the same. New law comes about through the interaction of all such parties, and perhaps all should be encouraged with appropriate incentives regarding any failures of anticipation.
Part I suggests that this anticipation-oriented strategy offers a surprising insight that may explain a good deal of the law requiring government 5. The example in the text involves technological change, with a private party possessing not only superior information but also the ability to effect change. In such cases, the argument for what I call "aggressive change" is most straightforward.
6. In the extreme, there might be cases where self-regulation would be the norm and a formal ban never comes to pass.
7. On cost internalization, see Hochman, supra note 1, at 692, 698. The strategy of aggressive change is fueled by some skepticism about internalization strategies. A government that pays for the costs it imposes does not always enjoy corresponding benefits and does not always have an easy means of encouraging its agents to consider the costs for which it will be responsible. Moreover, as a predictive matter the internalization idea raises more problems than it solves in takings law, where the government pays but occasionally and where these occasions are not correlated with the likelihood of complete internalization. In any event, I will treat a "strategy of aggressive change" and an 'anticipation-oriented" approach as virtually synonymous.
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payments in some situations. The law that we experience may in fact be more compatible with the strategy of aggressive change than with the old, reliance-oriented approach. In order to encourage anticipatory behavior by multiple parties, the best transition rules may be those that impose change rather mildly-not because of any sense of caution about the content of new law, nor because of sympathy for those who relied on old law, but because these rules offer good incentives for all concerned. At the same time, there may be discrete areas of law where more aggressive change is appropriate. Some readers will come away from this exploration of the logic of an anticipation-oriented approach more convinced than before that it is a mistake to impose change aggressively and that the strategy of aggressive change crumbles under its own weight. My own conclusion is at times agnostic and at times optimistic about both the strategy of aggressive change and conventional legal rules.
Extension of the aggressive-change strategy to include the goals of encouraging anticipation by opposing private parties and by governments draws attention to instances where governments do make compensatorystyle payments after serious legal changes. In Part II, I consider a category of rather extreme examples, in which monetary reparations are paid long after injuries are suffered and long after a regretted legal regime has been changed.
A good recent example of reparations following social and legal regret of a very serious sort was the payment of $20,000 each to some 82,000 Japanese Americans (or their immediate relatives) who had been relocated and interned during World War 11.8 It goes almost without saying that other transformations have not generated reparations. African Americans who experienced discrimination and government-sponsored segregation, not to mention earlier enslavement, have not received direct reparations, despite intermittent arguments and claims for monetary payments.
9 At a slightly more mundane level, many government programs, experiments, and military campaigns come to seem misguided and unjustifiable, but only a fraction of these generate reparative payments. There may be something of a parallel positive puzzle with respect to international reparations which sometimes follow wars or regrettable state actions-and with remarkable speed. A theory that makes sense of the pat-8. I will try to reserve the term "reparations" for payments made by governments to injured parties who have no reasonable expectation of recovery in court. These legislated payments are thus different from settlements. In the case of the payments to Japanese Americans, recipients were required to waive any claims they might have had against the government. I think it fair to say that the expected value of these claims was very low or, at least, that sudden success in the courts would itself have come only with the help of political sentiment and have been at odds with existing law. On the details of the reparations scheme itself, see Civil Liberties Act of 1988, 50 U.S. C. § 1989b-4 (1994 
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tern of domestic reparations might illuminate the incidence of international payments.
My claim about reparations can be summarized (in nearly circular fashion) through the observation that the reasons for denying compensation with respect to most legal changes are inapplicable in the very situations where reparations are paid. Put differently, reparations involve wealth transfers where the behavioral, or potential anticipation, effects normally associated with compensation related to legal change are absent. The transfers are then redistributive, political moves best understood through interest group analysis. The ability to change law without compensating losers may normally encourage desirable legal change, but it will not do so if the compensation claim comes so long after the original regime that it could scarcely have been anticipated, or if its expected costs are very low.
I. AGGRESSIVE LEGAL CHANGE

A. Encouraging Anticipation by New Losers
Most, if not all, of the attention paid recently to legal changes, or transitions, has been devoted to claims by those who stand to lose from change. 10 These new losers regularly point to their reliance on old law and argue not only against retroactive application of new law 1 but also for compensation or protection to the extent that there are burdens associated with change that is nominally prospective. If, for example, courts or other regulators begin to find that products once declared safe are now thought to be defective, there are questions about who should bear the cost of changing a manufacturing process as well as the costs associated with injuries imposed, or yet to be caused, by these old products. Comparable questions arise with many legislative pronouncements. One favorite in the literature is losses imposed by a repeal of the federal income tax exemption for interest on municipal bonds; the exemption has long been abhorred by tax law theorists and its repeal can be fantasized in various forms with different degrees of retroactivity.' 2 Recent, interesting literature suggests that, whatever the doctrinal context, normative views about protection for new losers follow from assumptions or intuitions about the likelihood that legislative and judicial 10. See Graetz, supra note 2, at 49-51; Kaplow, supra note 2, at 522; Levmore, Retroactive Taxation, supra note 2, at 266-67. 12. See, e.g., Graetz, supra note 2, at 53-56. This example is not among the strongest for aggressive change because taxpayers (and even municipalities) are unlikely to have an informational advantage about the case for change. On the other hand, although this Article emphasizes the role that information advantages can play in the argument for a strategy of aggressive change, informational advantage is not a focus of the extant literature.
innovations offer improvements. If new law is good law, then there is normally much to be said for encouraging both new law and the behavior it means to animate. Such encouragement is the goal of a policy of aggressive change; protection for new losers will only weaken their motivation to anticipate change. Moreover, the heroic assumption that new law is more often than not good law, not to mention the implicit assumption that encouraging a different pace of change will not adversely affect its content, 13 may be optimistic but it is not capricious. It is plausible, for example, that although selfish interest groups and legislators get their way with respect to novel issues, the longer a matter is in the public eye, the more likely some combination of good judgment, majoritarian politics, and market-like bargains will prevail. 14 With market-style bargaining always in the shadows, most legal rules might well come to be sensible or even efficient. It almost follows that most change is for the better. Alternatively, there may be a kind of competitive theory that can ground optimism about the evolution ofjudicial and legislative interventions. Better governments may help their industries and citizens win various interjurisdictional battles against inferior and less responsive governments. In short, although there is an endless stream of pessimistic arguments about the likely character of laws, there may be a comparable-less familiar but perhaps superior-set of optimistic arguments supporting the idea that most new law is good law. 15 An alternative entry point to thinking about the pace of change and anticipatory behavior, as opposed to the content of new law, is to begin with the question of how to encourage parties to anticipate and facilitate good law. Parties who find the content of proposed laws disadvantageous are at present likely to oppose and delay change. One possibility is to inquire constantly whether any party was negligent or worse in its attempts to change law or forestall changes. The difficulties associated with this sort of approach lead to the objective strategy of taking the evolution of the content of law as a given. The idea is to assume that law as it develops is the best law, having survived a kind of evolutionary competition. There is then no need to make subjective judgments about good and bad law, except perhaps in rare cases where law responds to new circumstances that individual actors could not or even should not try to 13. Note that the interaction between pace and content is unlikely to present much of a problem. Rushing things along might sometimes lead to errors, but these mistakes will in turn be discouraged by knowledge that corrections will eventually be imposed aggressively under the rules associated with an anticipation-oriented regime.
14. Indeed, it is something of a puzzle that commentators who have the most faith in private bargains (even in the face of transaction costs) tend to be those with the least faith in private parties' abilities to bargain successfully for efficient outcomes in the political arena. See, e.g., Richard A. Posner, Economic Analysis of Law § 3.1, at 37-38, § 19.3, at 572-73 (5th ed. 1998).
15. There is something attractive about avoiding the question of asking some institution to identify good law versus bad law.
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In any event, if one is willing to assume that new law is more often than not good law, or at least to see where this sort of leaping lands us, then there is much to be said for the proposition, associated with Louis Kaplow, Dan Shaviro, and others, that there should be no protection for those who lose because of substantive change.' 7 What is said to be at stake is not simply a question of wealth distribution but rather the incentive to predict change and to exploit informational advantages in ways that promote the social interest. Imagine, again, that new legislation bars the use of some chemical inputs or that new administrative regulations hold users responsible for injuries caused by these ingredients. The more aggressive the expected application of these new rules, the more it seems likely that well-informed firms will choose to substitute other, less harmful inputs even before the government (through courts, regulators, or legislatures) devises the new controls. The idea, once more, is that it will pay for firms to anticipate government regulation in order to avoid liability or wasted investments. Moreover, there is reason to think that these regulated firms know or could know more than the government about likely subjects of regulatory concern and, therefore, might be in the best position to forecast the coming, good law. In contrast, if the law is such that these firms know that they will be compensated for the cost of legal change, then they have little incentive to anticipate new law. The case for aggressive change is much weaker where the parties that might anticipate new law have no special informational advantage, if only because it is much more likely that they will waste resources in their attempts to acquire information in the hands of others.' 8 There is, to be sure, the possibility that the law might encourage useful anticipation by asking ex post, and on a case-by-case basis, when various actors should have anticipated what the lawmakers eventually discovered. The idea is that even if we assume the desirability of new law, we may be willing to inquire in each case whether anticipation was feasible, whether various parties enjoyed superior information, and even whether 16. It is possible that anticipation should sometimes be discouraged in order to economize on duplicative information gathering.
17. Or at least because of substantive or policy changes. See Shaviro, supra note 2 (manuscript at 8) (striving to distinguish policy-relevant attributes from those that are "accounting" conventions); Kaplow, supra note 2, at 513.
18.
The case does not evaporate when there is no informational advantage because these parties may still usefully adapt to coming law. And the problem of duplicative searches for information is common in many markets. Consumers and investors, for example, regularly face collective action problems that suggest the presence of something other than the optimal amount of comparison shopping and other searching, but it is unlikely that there is much of a case to be made for law's intervening in all such markets.
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there was antisocial obstruction of good change. 19 Such a scheme might call for payments for the period in which there was negligent or intentional non-anticipatory behavior. We might simply think of the case for fairly aggressive legal change as a kind of argument for strict liability for non-anticipation, where a negligence rule is expensive to administer. In any event, the choice between negligence and strict liability can be revisited if the strategy of aggressive legal change ever becomes conventional. An intermediate strategy would allow room for categories of changes, and in particular would attempt to identify changes in law that arise because of new circumstances that make early anticipation unlikely or even undesirable. Thus, when a speed limit is reduced on a highway, it is likely that anticipatory precautions may be inefficient, because in a much earlier period there was insufficient congestion to warrant the lower speed, or even dangerous, because of a collective action problem that is solved rather uniquely by a posted speed limit. 20 20. There can be danger in driving as if the speed limit were lower than posted when others do not do the same. In any event, I do not put too much weight on the collective action point because I doubt that much changes if we use an example where the speed limit changes on a railroad line used by one or two carriers. Finally, note that anticipation could also be encouraged with subsidies or penalties targeted at behavior that is a substitute for that which the law eventually chooses. If congestion leads to lower speed limits, some of those who usefully anticipated the legal change will drive a bit slower but some will switch to other routes or modes of transportation. We might penalize those who do not (or reward those who do) anticipate and perform these useful acts. The problem is that it can be difficult to specify all those things that are substitutes for the behavior eventually legislated.
21. We might imagine transition rules that vary according to the underlying substantive rule. Thus, new speed limits might be retroactively imposed for a six-month period to take account of the lag between new density and traffic conditions and the passage of new speed limits by legislation or administrative rulemaking. The public choice implications are fairly clear and not necessarily upsetting. Old speeders-as defined by new law-will not normally be known except for those who were involved in accidents during the six-month period. These parties will have a keen interest in opposing the new legislation, while their victims will have an interest in supporting lower speed limits in order to facilitate victories in tort suits. And it is possible that these interested and comparably situated parties are well-suited adversaries in the political arena.
22. Thus, new traffic and new zoning laws might be presumed to be based on new circumstances while product safety rules might be presumed to reflect technological advances or data collection that might have been usefully anticipated. But even these Even with a convenient assumption about the quality of the content of new law, the argument for aggressive legal change is open to important objections and qualifications. It must assume that negatively affected parties can be discouraged from delaying good law, or that they are unable to succeed in such obstruction. After all, if new losers simply go uncompensated for the burdens new law imposes on them, then they can be expected to work to delay the implementation of proposed changes. One way to combat this delay and to promote the anticipation-oriented strategy is to insist that legal change should be accompanied by retroactive liability where necessary, in order to ensure that new losers will not waste resources seeking to promote destructive delay. In some settings law encourages anticipation and discourages intentional delay by awarding prejudgment interest as well as by imposing retroactive liability, 23 and the same strategy can be followed even where new losers were proclaimed to be winners under old law. The problem is more difficult when new law affects things that are not easily monetized. In any event, the strategy of aggressive change requires not only the very optimistic assumption that most changes are good but also the sanguine conjecture that we need not be concerned about the social costs associated with delays in change brought about through the influence of those who will lose from it. Indeed, a vulnerability of the anticipation-oriented approach discussed thus far is that it gives new losers a new (and unfortunate) incentive to block change entirely.
The preceding analysis is, however, unnecessarily wooden. In fact, a legal system guided by the value of anticipatory behavior need not precommit either to the noncompensation norm or to a rule requiring compensation (or other protection) for those who relied on old law. Courts may react to new law and subsequent claims by new losers by allowing change, and even nominally retroactive change, with no protection for new losers-but nothing stops legislatures from providing compensation where none is legally required. Legislatures, more than courts, can engage in the strategic and selective protection of new losers. A plausible, but admittedly blissful, view is that where losers have sufficient power to delay or block desirable change, winners (including the polity as examples might be trivialized with the claim that virtually everything can be usefully anticipated. Thus, property owners might usefully anticipate zoning changes-but then again perhaps we have no reason to expect them to anticipate where governments choose to put new industrial parks or military bases.
23. 
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COLUMBIA LAW REVIEW a whole) find it worthwhile to compensate losers in order to go forward with good new law. Good law is to be expected under this view, but it will sometimes come with a political cost in the form of compensation for losers, or for a potent subset of losers. It goes almost without saying that such political deals must (at least sometimes) be enforceable for them to have any value. If aggressive change is applied everywhere, even to undo previous compensation payments to new losers, then political bargains to facilitate change will depend on the development of a norm against this sort of aggressive undoing of earlier deals. If this norm does not develop, if compensation were somehow impermissible in the first place, or if it were required to be disbursed with some principled consistency, then it is quite plausible that there would be less good change and good law than there would be in a world where selective protection was permissible or even in one where reliance interests were always protected. There is, of course, ample room for the pessimistic view that begins with the intuition that new law is often bad law. Political agents may be selfish and uncontrollable. Bargains may be missed because of transaction costs, because potential winners and losers cannot easily convert their rights to money or other tradable goods, because the potential for payments may lead to extortion, inefficient posturing, and so forth. Such pessimism leads to a taste for less government flexibility in order to avoid political bargains for further changes. But the pessimistic view tends to conflate problems of timing and content, and my aim is to focus on the former even if it means (unrealistically) holding the latter constant or assuming the best about it. To put the entire matter differently, the best argument for mandating government compensation for all those who lose from change-which is to treat most regulations as compensable takings-may not be that compensation will encourage better governmental decisionmaking but rather that the permissible and flexible character of compensation in the absence of a mandatory rule leads to wasteful rentseeking by those who now seek to ward off uncompensated regulation. Our legal system, and surely most others, reflects an intuition that the promise of compensation for new losers would do more harm than 24 . This flexibility advances the optimistic case alluded to above. See supra note 13 and accompanying text If endowments (and even legal rules) do not matter much in private law because trades will occur where they are profitable, then the same might be true even where voting rights, interest groups, and other political arrangements create the need for an extra layer of costily transactions. The flexibility of law, in the form of the power to compensate or not, often creates more bargaining room.
25. Note that if we focus on timing or the process of change, and concern ourselves entirely with such things as rent-seeking, there is a strong case to be made for mandatory compensation to new losers. The idea is that if there is no compensation, then prospective losers will fight change. And if compensation is discretionary, then they will fight change or work to gain compensation. The only way to avoid rent-seeking entirely is to guarantee compensatory payments (but no more) in the event of change. This is, of course, neither the position taken here nor one already associated with the strategy of aggressive change. See infra Part II.C (discussing other flawed strategies for reducing rent-seeking).
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good except under special circumstances, such as the singling out of a particular individual or group. New legislation is normally associated with new winners and new losers; the former group has often been instrumental in encouraging the legislative change, and the latter group generally receives no compensation. The system operates through political power rather than unanimity or a Paretian ideal. The discussion thus far has emphasized legal change through legislation, but the case for encouraging anticipation by new losers is much the same whether changes come about in legislatures or in courts. 2 6 The winners and losers in court cases are not unlike those found in the wake of new legislation. When a court surprises us by finding liability where none was known before, we expect the moving party to be one of the winners, and it is rewarded by a judgment against its opponent, a new (and perhaps lone) loser. The loser is hardly compensated even though there is a sense in which the government (through the courts) has taken from it. There is again the question of useful anticipation. Continuing with the example of potential tortfeasors who should rush to take precautions that future courts will eventually find to be desirable, one can imagine a system in which past litigants, who failed to collect when they had their day in court, collect on the basis of new law in order to encourage anticipation by the new losers. But prior to exploring this possibility, I turn to more explicit consideration of the role of new winners.
B. Encouraging Anticipation (Even) by New Winners
The anticipation-oriented approach to new losers, which is to say the idea of fully burdening them with the costs of change, is most attractive where these players, who are often conventional defendants, have both an informational advantage in anticipating changes (in law and technology) and the ability to take concrete, socially useful steps. However, new losers are not the only parties whose anticipation or advance behavior might be usefully encouraged. This is easier to see if we characterize the strategy of aggressive change as aimed not simply at anticipation but, more generally, at facilitation of new rules and associated behavior. Anticipation (and new law itself) is simply a means to the desirable end of new and better behavior. 27 We might, therefore, stand the discussion thus far (and the recent literature on legal transitions) on its head by encouraging new winners to 26. This is recognized by Kaplow, supra note 2, at 614-15. Note, however, that the entire discussion of prejudgment interest, see supra note 23 and accompanying text, provides an example ofjudge-made law exhibiting remarkable awareness of the problem of delay by those who expect to be new losers.
27. I put the point in purely instrumentalist terms in order to avoid repetition. Much of what is said in the text could also be attached to claims about other goals of law. If, for example, one prefers to think of the role of law in seeking to promote communal values or an attractive distribution of resources, then private anticipation and facilitation might still be usefully encouraged exactly as discussed in the text.
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anticipate change or, more accurately, the potential for change, and to facilitate and argue effectively for improvements in both courts and legislative hallways. There will be contexts where new winners might do well to take concrete steps that are quite similar to those now expected of new losers. Accident reduction might, for instance, call for a new loser to invest in some precaution, but it might also require apparent winners (who will collect for old losses) to take some precautionary steps that are costly because of their own earlier reliance on old law. But the easiest and most common case to think of is where "real" change is in the hands of the new losers and the role of new winners is to litigate or lobby. The obvious, or parallel, way to encourage this facilitation by new winners is to penalize its absence. Much as new losers were encouraged (at least by the logic of the strategy of aggressive change) with retroactive liability and the like, new winners can in turn be encouraged by the law's withholding of the normal rewards that change bestows on new winners. Put differently, an anticipation-oriented approach applied only to the disadvantage of new losers would increase the rewards to new winners; this may be unwise and inconsistent with the strategy of aggressive change. Those who do not bring claims, or do not argue effectively for change, might lose through the simple expedient of putting a limit on our retroactive impulses with respect to their adversaries.
28
The first blossoming of the anticipation-oriented strategy was too limited in its focus on new losers. The strategy, as a matter of both logic and practice, should be applied in a way that reflects the fact that legal change often results from the work of multiple actors. Much as anticipation by new losers might be encouraged through the aggressive imposition of new rules, with no compensation, some retroactive liability, and so forth, so too new winners might be encouraged to bring these changes about through limits on their victories. Ideally, the errors associated with old law might be divided between new winners and losers in a manner designed to encourage optimal efforts on both sides in anticipating and bringing about new, improved law. There will surely be situations where new winners are as important or even more important than new losers in facilitating change. The idea of aggressive change applies as much to plaintiffs and analogous legislative supplicants as to defendants and other new losers. New winners can also be asked to anticipate new law and to come forward with their claims earlier rather than later. There is no reason to expect everything of new losers. And the easy way to encourage anticipatory, early claims against the status quo is to limit the retroactive 28 . There are also other ways of encouraging new winners. The law might allow winners to collect from new losers but might pay rewards to new winners as a kind of incentive to facilitate legal change. Similar subsidies might be used to encourage new losers. But my aim here is not to explore the various strategies forjoint optimization. And my argument sticks with the conventional practice of using liability for damages as a convenient tool and suggests that this liability might be divided among all those parties whose anticipation is sought.
1668
1999]
CHANGES, ANTICIPATIONS, AD REPARATIONS
impulses suggested by the first wave of thinking about an anticipationoriented approach to legal change.
C. Litigation and Legislation (and Rules of Civil Procedure)
An anticipation-oriented approach is consistent with rules long associated with change through litigation. These familiar rules encourage new losers by holding them liable for some past losses that could have been avoided with better anticipation. At the same time, statutes of limitations confine this liability and thereby encourage new theories and anticipation by new winners. 29 Imagine, for instance, that A sues X and loses but that B is successful later on when she brings a similar (but non-precluded) suit against Y, with parallel facts but with an improved theory or new safety technology at B's disposal.3 0 An anticipation-oriented view of litigation is that aggressive retroactivity is appropriate; Y should pay for past behavior even though judges in the past thought that X's comparable behavior did not call for the imposition of liability. Y might have been in the best position to know whether it was reasonable to rely on the judgment in favor of X. The anticipation goal might also suggest reopening the case between A and X, although we may want to abide by some version of preclusion doctrine if there is some benefit to case-by-case signaling along the way. We might, for example, only go so far as to allow claimants other than A to recover against X for X's past actions. X's early success is at least partially undone because X itself is in a good position to know how strongly it should rely on its first victory over A. This victory might be treated as permanent in order to give parties some incentive to litigate their case to the best of their abilities, if only to provide some information to other parties about the current state of the law. If the case meant nothing, the parties would not invest in its litigation and it would, in turn, provide little in the way of useful signals to others. On the other hand, first movers like A are disadvantaged and discouraged by a rule that constrains no one but the first mover in the event of an unsuccessful suit, but then allows everyone else to free-ride should the first mover succeed.
One can barely imagine a rule so driven by the value of useful anticipation as to undo even a victory by A, even though such a rule would require the regular extraction of recoveries from past winners. This sort 29. Anticipation-oriented approaches have a good deal to say about the details of statutes of limitations and related common law doctrines, which now play the interesting role of allocating encouragement to new winners and losers. A rule that begins the statutory period from the moment plaintiff could or did learn about defendant's behavior might or might not be extended to plaintiff's knowledge of new law or scientific evidence.
30. Of course, the secret to B's success might simply be turnover in the judiciary, but no theory can hope to distinguish such causes perfectly.
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of perpetually open-ended system is especially hard to imagine in a world with appeals and conflicts among courts.
1
It is thus possible to describe existing law, at least with respect to change brought about through litigation, as already reflecting the value of anticipation. A is encouraged to bring claims, and to design them carefully, by rules allowing for some retroactive liability attached to X. Statutes of limitations and other evidentiary or procedural rules limit A's recovery, and while these rules diminish X's incentive to anticipate, they also encourage A to bring better and earlier claims.
32
In contrast, once the dispute between A and X is (however temporarily) resolved, the strategy of aggressive change emphasizes the need to think about B's and Ys incentives for anticipation, as well as whether A and X should think more about the likelihood that new information will lead to a rethinking of the resolution of their original dispute. Everyjudicial decision is a mere bit of information along the way; every judgment is temporary, although some are much less likely to be undone than others. 3 3 Once this anticipation-oriented strategy is applied not only to conventional defendants but also to plaintiffs, there is so much up for grabs that it is difficult to identify the strategy's normative implicationsbut there is also room to imagine that prevailing rules are consistent with the anticipation-oriented approach. This approach might, for instance, displace the conventional language used to explain finality ofjudgments and rules of preclusion. Claims about fairness for those who have not had their day in court (or not been well represented by similarly situated parties before them), along with arguments about certainty, might usefully give way to reasoning about anticipation and facilitation by all concerned.
31. I do not mean to ridicule the strategy of aggressive change by suggesting that there is no stopping point to its logic and no reason to regard any legal decision as meaningful in a world that applies new law aggressively. Our inability to elicit the optimal amount of anticipation by the various parties involved in the process of legal change does not mean that we should completely ignore the value of elevating anticipation and deprecating reliance. X should, after all, be encouraged to anticipate new and presumably improved law whether it comes through legislation or litigation. At the same time, however well X or Y is positioned to anticipate new law, there is often a need for a private party, such as A or B, to bring claims (in court) or to exert political pressure (on the legislature or administrative apparatus) in order to bring about new law. The more the strategy of aggressive change focuses on X's and Y's behavior, the less it leaves law with which to encourage A and B. Still, one committed to an anticipation-oriented approach might argue that the public-good quality of litigation can be supplanted by the constant incentive to anticipate law, even if actual litigation is never necessary.
32. Secondary rules and contractual arrangements deal with the incentive problems between A and A's attorneys.
33. The differences may track familiar lines, such as that between constitutional and other law, but discussion of the inclination ofjudges to abide by precedents is beyond the scope of this Article.
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Recent tobacco litigation offers something of an example of this shift in perspective.
3 4 The conventional wisdom emphasizes the advantages and disadvantages of asymmetrical preclusion of a sort, such that tobacco companies found themselves threatened by lawsuits even after winning a string of such suits over many years.
3 5 New plaintiffs could relitigate, and the conventional emphasis on reliance suggested that this was less unfair the more new information developed and, especially perhaps, the more defendants could be shown to have withheld information.
3 6 If they withheld information, then their reliance was unreasonable in the extreme; if it was simply a matter of new information, then reliance on old science was unreasonable and unwise. An anticipation-oriented approach emphasizes, instead, the likelihood that tobacco companies had an informational advantage (regarding scientific and even political changes), and that their anticipation of legal change is therefore to be encouraged. If early litigation were indeed final, at least as to liability for past injuries, then incentives for such anticipation would be greatly reduced.
Once again, changes in the legislative climate are not unlike changes in litigation results. In the case of tobacco, legislatures can of course enact taxes, advertising restrictions, and a variety of other means to undo subsidies and policies of the past. In the long run, such aggressive change encourages anticipation-but mostly on one side. Plaintiffs' attorneys are obviously rewarded for developing strategies that eventually succeed in court or in legislatures, but there is no apparent "penalty" for failing to facilitate legal change earlier. On the other hand, plaintiffs are penalized to the extent that they bear opportunity costs. The history of tobacco litigation and its politics can be understood as one in which plaintiffs bring repeated and various claims until political (or legal) success strikes. Plaintiffs' attorneys have incentives to facilitate change successfully because those who fail cannot count on being included when victory and rewards finally arrive.
It goes almost without saying that this anticipation-oriented view of litigation and legislation is in serious tension with the old (and often debunked) saw about legislatures looking forward and courts looking back- 
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ward. 37 The argument for encouraging useful anticipation does not depend on whether new law comes about through legislatures or courts. There may be important reasons to prefer courts or legislatures for some matters, but both are vehicles of change capable of encouraging useful anticipation. There is no reason to expect the division of responsibility between legislature and court to track the dividing line between instances where aggressive change is and is not appropriate. Moreover, if courts and legislatures are often substitutes and there is some reason to prefer one or the other venue for various regulatory matters, then comparable rules avoid creating incentives for players inefficiently to prefer one to the other. 3 8
The litigation-legislation comparison might also be put in terms of expectations about the adversarial nature of the two systems. The anticipation-oriented approach developed here emphasizes the bilateral nature of change accomplished through litigation. The explicit adversarial nature of litigation encourages the search for dual incentives for anticipation and facilitation. Legislative change is often more multidimensional. Earlier anticipation-oriented work may have ignored the role of new winners because it focused on legislation rather than litigation, and because legislation is not conventionally conceived of as the product of opposing forces. But the more we think of interest groups battling for legislation, the more appropriate it is to think of incentives for both new losers and winners. 3 9 In the end, I think it unlikely that the case for aggressive change is systematically stronger or weaker depending on whether a change comes 38. This observation refers obliquely to some of the literature on takings law. See Saul Levinore, Takings, Torts, and Special Interests, 77 Va. L. Rev. 1333 Rev. , 1342 Rev. (1991 [hereinafter Levmore, Takings, Torts, and Special Interests] (advancing theory of takings cases that encourages neutrality between public and private sector).
I do not make too much of this argument about allocation between these branches because for most disputes our legislatures can effectively overrule courts, and undo the courts' transition rules as well. Therefore, in order to say something definitive about transition rules in legislation versus litigation, we need first some predictive or normative theory as to the allocation of decisionmaking between courts and legislatures. In the absence of such a theory, there is probably not much to be gained by a further comparison of anticipation incentives in the two arenas; a complete theory of the allocation of decisionmaking is well beyond the scope of this Article.
39. It bears mentioning that transition losses cannot be made to disappear. The law creates these burdens and can also allocate them. Note also that the reliance-oriented approach to legal change, like the first wave of anticipation-oriented scholarship, reflects a unilateral view of legal rulemaking. -Once the strategy of aggressive change encompasses dual anticipation, encouraging new winners as well as new losers, there arises the further question of encouraging governments and regulatory authorities. A conventional law-and-economics analysis suggests that governments be encouraged to think about the costs they impose by internalizing these costs with rules requiring payments to new losers.
4 1 A public choice version of this analysis is that the prospect of new taxes, which will be required in order to pay for the new burdens the government imposes, will arouse political opposition on the part of those who expect to be taxed-and with able groups on all sides, good political decisions are more likely to emerge. In contrast, a strategy driven by the value of anticipation might suggest that governments pay new winners but not new losers. New losers need to be encouraged to anticipate government lawmaking and, at least where these new losers might have anticipated change, compensating them might be counterproductive. But government will be less inclined to delay desirable legal change if it must pay new winners some of the damages they suffered because the new law was not yet in force. To the extent that political feedback is insufficient to encourage optimal anticipation by the government itself, the strategy of aggressive change suggests that the government pay new winners-so long as the prospect of these payments does not itself discourage good legal change. 42 The argument is strongest where there is reason to think that a dispersed majority will eventually compel the government to change law for the better. Imagine, for example, that despite intense lobbying by organ- 41. See, e.g., Epstein, supra note 4, at 129-31; Kaplow, supra note 2, at 567. 42. The introduction of an additional actor in need of influence raises the sometimes subtle issue of whether to use negative or positive inducements. In this context, "sticks" are often thought inappropriate because government agents do not normally enjoy corresponding benefits when they do well. There are modest attempts to offer prizes to innovative government employees, although there is the danger of encouraging volatility (because it is difficult to make them pay for corresponding errors). In any event, the strategy of aggressive change, and the particular rules explored here, concentrate on "sticks." In some settings, "carrots" may indeed be appropriate.
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ized industries, the government, compelled by an informed citizenry, bans the use of some pesticides. Aggressive change applied against the pesticide makers and users is by now familiar. Some degree of retroactive liability might have encouraged efficient anticipation and discouraged wasteful and dangerous political activity aimed at diluting change. Similarly, there may be good reason not to compensate new winners, which is to say ex-losers such as consumers or farmers, who incurred losses because of the once-legal pesticide. These parties may now be new winners, but they might well have facilitated an earlier ban if encouraged by transition rules reflecting the strategy of aggressive change.
New winners are in this way also a target of the anticipation-oriented approach. And there is no reason to leave out a third target: The government might also have been slow to see the need for regulation or slow to design and pass new rules. 43 A three-way division that includes the government might cause the government, or other interest groups that can influence it, to anticipate the legal rules that will be in place once a wellinformed electorate is aware of the best scientific evidence. 44 Taken to an extreme, the anticipation-oriented approach in this way suggests govemment liability for things ranging from new food and drug regulation to judicial decisions reversed on appeal, overruled by statute, or otherwise altered by future decisionmakers. After all, if legislators and regulators can be encouraged with liability rules to anticipate better law, then why not judges themselves? Most legislation and litigation might generate payments not to compensate those who are newly burdened (for they should have anticipated change), but rather to compensate those who are now vindicated, in a sense, and who should have been declared winners in an earlier session or court case-unless such payments will in turn discourage their own work in advancing the cause of good law. And where governmental liability is a good idea but for the fact that it interferes with the scheme for encouraging new winners, there is the possibility of liability that is paid into some fund that does not redound to the benefit of any of the parties that might have facilitated change. 43 . I leave aside the question of allocating responsibility among different units or levels of government. Governments might sometimes qualify as new winners who fall into the second group, entitled now to collect for such things as health care and cleanup costs they once incurred. It is as an imperfect regulator that the government might be liable under the third prong of the anticipation-oriented scheme discussed here.
44. This sort of description suggests an optimistic version of interest group behavior that is sometimes thought of as dangerously anti-competitive. A firm that anticipates safety developments and chooses not to use an input then prefers for its competitors to do the same (in order not to leave them with a cost advantage). The innovator cannot simply bank on its low-cost, less-safe competitors' losing ground because of liability, because this liability need not change these competitors' prices in the future. An innovative firm might therefore encourage a regulatory ban in order to force its competitors to face costs similar to its own. The dark side of this story is that the "innovator" seeks to exploit a cost advantage it enjoys, or hopes to encourage conformity in production and then in pricing. There is no reason to think that these problems depend on whether the law follows an anticipation-oriented approach.
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There is, no doubt, some limit to logical extensions of provocative insights, and this may be a good point at which to make more manageable claims for the anticipation-oriented strategy. As a positive matter we do not require payments from governments whenever they might have changed laws more rapidly. And the normative argument for rampant liability is unlikely to attract many adherents. Pockets of governmental liability do of course exist; some might be traced to an insurance function (as in the cases of payments for wrongful arrest or some police misbehavior) and some might be associated with categories where anticipation by private parties seems vastly inferior to anticipation by the government. 45 There are, I think, at least two kinds of reasons for limiting the strategy of aggressive change when it comes to government's role. One is pragmatic and the other is speculative; one has more to do with judicial interventions and the other with legislatively sponsored change. The pragmatic explanation for declining to encourage better-or a better pace of-judging and regulation through liability payments by judges and regulators to new winners is that it may help to have an arbiter outside the system, not itself subject to the rules of aggressive change. If judges, for instance, were required to make payments when they were reversed on appeal, lower court judges might be biased in their decisions (because exposure may not be symmetrical), and appeals court judges might be chilled from reversing their colleagues below.
4 6 We might well expect inferior rather than superior legal change in terms of both content and pace. Moreover, if a judge breaks with longstanding precedent and is upheld on appeal, where should liability lie? And what of courts that decline to decide certain matters and judges who dissent? Many of these problems have counterparts where there are private parties who are encouraged to anticipate legal change, so I hesitate to pronounce these problems intractable. Perhaps the safest thing to say is that where private parties are concerned, the strategy of aggressive change simply suggests that we modify the rules of liability already in existence, and in some cases justify or explain those rules, by adding to our earlier conceptions of liability the idea that parties be encouraged to anticipate legal change. In the case of governments, and certainly judges, the system has already decided to regard most of their decisions as immune from liability claims, and an anticipation-oriented approach does not necessarily change that calculation. 46. There is also the more obvious chilling problem of judges' avoiding their responsibilities or of talented persons declining to become judges because of the threat of liability. Judges whose compensation is protected by constitutional rule might also object that liability of the sort fantasized here defeats their job security. But these problems and others are not insurmountable. Base pay might rise in order to encourage judges. Innovative, prescient judges might receive bonuses. Judges might also be publicly indemnified or privately insured, in which case the behavioral effects of the liability rule would be even more difficult to predict.
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Concerns over strategic behavior offer additional reasons to hesitate to encourage government officials to anticipate change. If nothing is final and the rules of aggressive change apply, then it is possible that interest groups and other investors will not devote resources to influencing decisionmakers because there is no point in acquiring something that can be undone at a later date. If, on the other hand, this logic fails of its own paradoxical weight, 4 7 then it is possible that rules of aggressive change will generate more rent-seeking behavior because there is so much at stake. Alternatively, the fact that there is more at stake might make interest groups less potent because the salience of the large decision may bring out the best in democratic (orjudicial) decisionmaking. 48 If a government must also pay for its own failure to anticipate (its own) decisionmaking, then there will normally be more at stake in any given decision. Not only might an industry lose if the government bans its product, but there will also be payments by the government to new winners. Potential new winners may work harder because there is more at stake. On the other hand, there is again the possibility that interest groups (including new winners) will perceive that there is really very little at stake, because they can always change the rules in the future and then recover for the intermediate decision, which will then be treated as a failure to anticipate. There is no clear answer to these puzzles, and I certainly do not intend to settle on one here. But I think it plausible that our legal system tends not to try to encourage anticipation by govemment actors because of a fear that putting more at stake (and often in asymmetric fashion) will exacerbate interest-group problems.
Note that I do not advance a third view, that governments are assumed to be in no need of encouragement to anticipate the future. Such a view might seem mandated by the very premise of a strategy of aggressive change, that new law is (on average) presumed to be better law so that its anticipation is usefully encouraged. A perfectly benign government, or set of agents, facing no ambiguities about what is good for its 47 . Because if no one wil ever invest, then it does pay to invest and get one's way, for no one will invest in undoing it-and so forth.
48. Under conventional rules, if the government bans a pesticide then there is limited or no liability for past injuries and some private loss because of reliance on the old law. The ban imposes X costs on an industry and some consumers and it confers, we might imagine, 2X benefits on other consumers, citizens, and perhaps some other industries who profit from the first industry's setback. But if very aggressive rules of change apply, then we might imagine that there is a cost of 2X to the industry and perhaps overall benefits of 3X. In which of these situations will organized interest groups wield more power and engage in more wasteful rent-seeking? On the one hand, they might compete away all the gains and losses at stake, so that we should prefer rules that put less rather than more at stake. On the other hand, when there is more at stake, otherwise dispersed interests may finally organize either on their own or through political entrepreneurs. Thus, interest groups wil introduce less bias and deadweight loss (relative to the size of the decision) when a country is deciding whether to engage in a major war than when it is deciding on a crop subsidy. Perhaps the simplest form of this argument is that when there is a great deal at stake, attention is drawn to the matter and inefficient rent-seeking is less likely.
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people and interested in satisfying them or gaining their approval, would not need to compensate for the losses it imposed either because of past errors or because of changes in regulatory or other law. But the presumption that new law is usefully anticipated is not based on faith in the motives of government agents. New law may be good law because, despite the best efforts of selfish agents and overachieving interest groups, good bargains or democratic politics often yield good results. Alternatively, good law may often yield good results and eventually win out because of bargains and votes in favor of wealth-increasing and majorityenhancing pressures. This is the optimistic view of interest groups; organized groups may succeed in bringing evidence of intensity of preferences to political decisionmaking.
49
To be sure, it is possible that good law wins out but that before it does, government agents systematically misanticipate legal change or even work to delay new, improved law. It is also possible that with better incentives these agents would facilitate better law. But my aim here is not to insist that our rules best facilitate good legal change. I do, however, claim that it is useful to extend the anticipation-oriented approach to include new winners and sometimes even governments-and that the rules we experience can be described as doing just that. I make no claim as to whether we have the best possible rules.
Aggressive Change and the Law of Takings.
-I have suggested that our legal system encourages anticipation by new winners and new losers, but that it often declines to use available incentives to encourage anticipation by governments themselves. It would be a mistake, however, to write off the anticipation-oriented approach as having no application to government agents. The most exciting application is in the area of government interventions litigated under the Fifth Amendment, where there is the potential for nothing less than a revolutionary theory of takings law. Consider the familiar contrast between regulatory interventions, which are generally uncompensated, and physical takings of private property by the government, which usually trigger the just compensation requirement of the Fifth Amendment. 50 If the government regulates a factory so that its value is reduced, there is generally no compensation even if the reduction in value is fairly severe; but if the government takes a piece of the factory or even appropriates some output of that factory, compensation is required. An anticipation-oriented perspective offers an elegant theory regarding this distinction. And it is a theory with both positive and normative features.
A fair amount of regulation might be usefully anticipated. If a factory owner knew that a production method would be deemed unsafe or 49 
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COLUMBIA LAW REVIEW that inputs would be banned-and that such interventions will be uncompensable-then the factory owner would often choose a different method of production in order to avoid unnecessary losses. But if the government pays for losses suffered as a result of regulation, then the factory owner has no incentive to anticipate these regulations and to facilitate the move to better and safer methods. In contrast, while an individual factory owner might well have an informational advantage about safe production methods, for example, it is unlikely that a given property owner has a comparable advantage with respect to where the government is likely to build a road or where the government is likely to turn for its inputs. In the latter case, in any event, we would normally not want a property owner to anticipate uncompensated takings-because then the owner would choose not to produce (or perhaps would choose to conceal) things that the government needed. And in the prototypical case of taking land to build a road, even if people can anticipate new roadbuilding, perhaps because they observe increased population density, there is no reason to think that private parties have an informational advantage over the government as to where such roads will run. Moreover, no single individual is likely to affect the need for roads enough to make us wish that anticipation would translate into a different location decision. The same analysis holds where the government takes a firm's output in wartime. Anticipation by the firm is difficult and rarely useful, and where anticipation is possible, we would like the firm to expect compensation rather than to shift away from goods needed by the government.
As with so many theories of takings, the theory is an imperfect tool for prediction. There are, after all, regulations and other government activities that generate losses that go uncompensated under our legal rules (as well as those of all other jurisdictions), but where new losers are unlikely to have an informational advantage that might have been exploited in the interest of efficient facilitation. If, for example, the government builds or expands an airport in a way that reduces nearby property values because of increased noise, compensation is unusual. But it is hard to see how property owners might have facilitated change, and difficult, therefore, to see how noncompensation might encourage useful anticipation. If the rule were one of partial recovery, then we might say that property owners were meant to anticipate change at least insofar as they should not improve their properties (so as to reduce the loss imposed by airport expansion). But the rule normally offers no compensation, and, in any event, the government is likely to be the better facilitator or cost avoider.
1
There are also cases where the law provides for compensation but where payments probably interfere with efficient facilitation. A property owner who does not want a road to be built through her property might 51. I leave for another day the interesting question of why partial recoveries are here (and elsewhere) unusual.
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rush to improve land in the hope that the government will be discouraged from taking it and will instead take other land and even bestow a windfall on the improver. In such a case, the anticipation-oriented approach (not to mention common sense) suggests the advantage of a rule permitting an uncompensated taking.
These flaws in the descriptive power of a theory of takings law based on the idea of encouraging useful anticipations do not, of course, destroy the suggested theory. A more perfect and precise rule system might be expensive to administer. To be sure, the theory advanced here would be quite stunning if compensation were awarded where regulatory intervention was relatively hard to anticipate, and if it were not awarded where physical takings could have been anticipated and facilitated by property owners. But we are accustomed to overinclusive rules, and I think the link between anticipation (and informational advantages) and regulation-as opposed to most physical takings-quite remarkable. There are more details to be explained, but a full re-examination of takings law through the lens of the anticipation-oriented approach requires a separate effort.
3. From Property to Other Rights. - The strategy of aggressive change applies to the government in contexts other than takings law. Consider, for example, a criminal procedure case where a court undoes earlier precedents or reinterprets the Constitution to the benefit of a criminal defendant by finding that a practice followed by the police is unacceptable. In some of these cases courts feel compelled, having now "found the law," to apply it retroactively. This inclination may have something to do with the need to reward litigants (in which case the earlier discussion about influencing both winners and losers is relevant) and the perceived need to be consistent across like cases.
5 2 In other cases, courts may find a way to impose new constraints on police without benefitting past defendants. The anticipation-oriented approach-if applied to governmentsuggests that this balance, if it can be called that, should be shifted further in favor of retroactive application in order to encourage desirable anticipatory behavior on the part of the police and prosecutors. This is because the government can sometimes be enlisted to anticipate in a useful manner, while it is unlikely that criminal defendants have comparable informational (and behavioral) advantages. If the government suspects that a court decision might be applied aggressively, so as to free persons already incarcerated (or even simply to require new trials), then law enforcement officials might well be encouraged to anticipate future court decisions, even if this means offering advantages to those they investigate and arrest. Here, there is not much that an arrested person could have done, and perhaps very little possibility that most potential defendants will know anything about legal trends; but there is a great deal that the 52. See Krent, supra note 1, at 2167 (suggesting that retroactivity in criminal law is especially suspect because the new losers are especially powerless). government might have done by anticipating new rules of criminal procedure.
An obvious reaction is that the government is not really in a better position to anticipate change. A manufacturer might know a good deal about chemicals it uses, but the police have no special information about the "Constitution's" attitude toward searches. Of course, the more one thinks of constitutional questions as involving neither absolute rights nor the politics of those who happen to be appointed to the Court, but rather cost-benefit calculations, the more the government does indeed resemble a manufacturer. For example, police might well develop better information about the costs and benefits of anti-loitering statutes or stop-andsearch strategies, anticipating the possibility that the courts will declare new and "better" law on these matters. 53 Retroactive liability for governmental new losers-in this case the police-would encourage such anticipation.
There is of course the danger of excessive precautions, which is to say costly misanticipations. This problem is exacerbated by the fact that government agents are unlikely to be penalized as much for overanticipating on behalf of criminal defendants as for underanticipating, because it is harder for victims to gain standing and to show measurable damages. But the more one is optimistic about legal change the less one is troubled by these costs. Comparable dangers apply where private parties are concerned, although they internalize costs and benefits rather differently from public agents who may enjoy greater informational advantages than their private counterparts.
54
In sum, it is easier to extend the logic of the anticipation-oriented approach to new winners than it is to government decisionmakers, and the inclusion of new winners-but not government decisionmakers-succeeds in placing much of prevailing law in a favorable light. In some contexts, there is little likelihood of useful anticipation by the government and grave danger of discouraging desirable change by holding governments accountable in the way that private parties might be. In a world of overinclusive rules, there is surely something to be said for a presumption of retroactivity in tort law, to take one example, but not in public law. But in other settings, the extension to anticipation by governments seems sensible. I have suggested that it might form a new basis for understanding takings law as well. 54. There are agency problems in the private sector as well, but it appears to be much easier to have private agents share in the gains they generate. It is therefore easier, and less distorting, to ask them to share in the costs.
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I have already emphasized that while aggressive change might encourage socially useful anticipation of legal changes, it might also encourage wasteful investments that aim to prevent or slow change, especially if the compensation rules are imperfect. On the other hand, proponents of good change might offer to compensate new losers in order to facilitate legal change. It is noteworthy that this line of reasoning becomes faint in most public-law contexts. Prosecutors might, for instance, over-litigate in opposition to change because they do not want to free those already incarcerated-but it is difficult to compensate prosecutors and their principals when they are new "losers," and when neither the new winners nor new losers are particularly organized. A related but fairly distinct approach focuses on the role of interest groups. Overachieving, well-organized interest groups might benefit from their ability to "acquire" regulations that benefit them at the expense of efficiency or of the majority, even though they recognize that these benefits are short-term. Thus, an interest group might obtain "safety" regulations that serve to promote ill health or to keep out new competitors, although over time a strong, informed majority develops against these policies. Against this backdrop, there is again a fairly good argument for (some) compensation for new winners. Once good law prevails, we might go back and pay those who suffered from the bad laws and, in turn, the system might then be less inclined to do the bidding of selfish and inefficient interests in the first place. Put differently, a focus on optimal timing may improve content. The argument is thus a version of the conventional law-and-economics case for compensable regulatory takings: A government that one day must pay for what it does might be much less inclined to regulate inefficiently. Overachieving interest groups will get their way less often if the policies they propose are seen to require explicit outlays. 56 The interest group perspective raises the question of how to design transition rules so as to minimize the deadweight loss attributable to rentseeking. Some of the effort expended in attempting to influence the political process is likely to inform legislators and the public, but it seems 55. Much the same conclusion can be drawn from a perspective that focuses on the medium, or decisionmaker, rather than on the winners and losers. Since most change in private law originates with, or can be reviewed by, the legislature, legislatures can ease change by choosing to compensate new losers. However, the courts entrusted with constitutional change lack comparable ability to compensate. The biggest difference between the private and public contexts, however, returns us to thinking about potential losers and their constituents. The social costs associated with potential losers' attempts to stall change are surely much greater in the private sphere than in most of public law. Overlitigating seems a less serious cost than most other rent-seeking. Although it is hard to take account of all of these costs, the anticipation-oriented approach still has some value. Yet, once we agree to take anticipation seriously, there is no reason to ignore the roles of new winners and governments.
56. Put this way, the argument neglects the difficulty of internalizing benefits.
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safe to abide by the conventional wisdom that the power of politics to create and redistribute wealth generates efforts to capture this power that in turn may be inefficient because they are duplicative (which is to say part of a zero-sum game) or corrupt (aimed at exacerbating principalagent problems).57 As a first cut, it seems that an anticipation-oriented approach might encourage more rent-seeking because each proposed change would involve greater stakes. 58 One might, therefore, argue against aggressive change on grounds that even if most new law is good law, there will be more deadweight loss associated with each instance of new law, and perhaps a larger fraction of new law will be bad law because of the impact of rent-seeking endeavors.
The flaw in this argument is that aggressive change does not necessarily raise the stakes (and therefore the rent-seeking) associated with new law because the practice of aggressive change will also be anticipated for future changes. Rules enacted today are then weaker because they may be undone by future changes which will again bring on compensation for new losers. Today's winners can be tomorrow's losers. Today's rent-seekers have a great deal to gain or lose in nominal terms because today's results, applied aggressively, bring on compensation claims regarding the past. Still, those who face these liabilities can sit on the sidelines and then undo all that transpires by investing in the next round of politics.
The argument also applies when the government compensates new winners for their past losses. If new winners can (in the absence of changed circumstances) point to new law and bring claims for the failure of lawmakers to facilitate or anticipate new law, then new law will be associated with governmental payments for delay in its passage. In turn, agents and interest groups might find new law too costly and might work to block rather than to anticipate it. The argument is surely stronger if there are errors in determining when there are changed circumstances, and thus no reason to impose liability for a failure to anticipate new law. But even where there is no error of this kind, once there is any delay in passing good law, then the requirement that new winners be compensated can discourage rather than encourage quicker passage of good law.
If there is a kink in this argument it is that lawmakers must worry that their opposition to change will eventually fail and that all they will have done is to delay new law. If delay is to remain a fruitful strategy, it is because as the magnitude of projected payments triggered by change increases, the likelihood of change probably diminishes. It seems possible, therefore, to encourage better lawmaking by associating change with payments for delay. The argument can be understood as borrowing from 
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the libertarian, or "property rights," approach to takings law, but then following its logic somewhat further and turning it on its head.
While some would have government pay new losers, arguing that interest groups will do less damage if the government must pay for the costs it imposes, by the same logic the government should pay for the burdens it imposes by delaying good law. Past losers should be compensated just as new losers are. Imagine for example that an environmental group succeeds in blocking a developer's plan to extend the footprint of a building. The familiar argument is that the government should pay the developer at least the amount of the fall in value of this property. But if the environmental group in fact gets its way (with or without court-ordered compensation for the developer), why not take the occasion to imply a change in baselines such that the government should now pay the environmental group for any losses imposed by the developer's earlier construction?
A very different perspective on these questions begins with sovereign immunity and those areas in which governments do not traditionally pay for harms they generate. Rather than looking to ancient times for some baseline, we might simply begin in the present with the observation that although the government is required to pay for some takings, and although it agrees to pay for a variety of torts and contract breaches, it does not pay for those that can be traced to its "discretionary function."
There are a number of explanations for these rules and distinctions, ranging from historical to structural (i.e., separation of powers) to allocative. 60 The allocative notion is that the more governmental actions are substitutes for private activity, the more governmental liability succeeds in encouraging a healthy (undistorted) allocation between the private and public sectors. But this theory says something only about those cases where there is the possibility of moving activities from the private to the public sector or back again. It says nothing about those cases where the likelihood of substitution is very low. It is not as if the ability of the government to make war free of ex post negligence suits is what encourages war to be made through the public rather than the private sector. On the other hand, we need some other theory as to why there is no liability for negligently declared or managed wars. Again, there are a number of explanations available. For present purposes we might simply say that there are ample political checks on such important or "discretionary" acts of government.
In the case of "negligent" lawmaking there is again no ready substitution between the private and public sectors. Lawmaking is in this sense (and others as well) the quintessential discretionary function of government. This is so whether we view lawmaking idealistically, as an effort to 59. See Levmore, Takings, Torts, and Special Interests, supra note 38, at 1350-52. 60. See Krent, supra note 1, at 2152-67.
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advance the public good, or cynically, as the product of competition among private firms and interest groups. There is, I think, an important difference between anticipation in the public and private sectors. It is a difference that returns us to the idea that the majority can choose to compensate. Imagine, for instance, that a new majority passes a new law, presumed here to be a good law but also one that benefits the majority. The same majority, if it is secure, could pass the law and simultaneously compensate itself for losses suffered as a result of the fact that this new law was not passed earlier. Thus, if the majority passes a rule banning the sale of tobacco to minors, it could also pass a rule taxing manufacturers or growers or retailers for the harm imposed by past sales to minors. 61 The majority might choose to use these new revenues to pay the health costs associated with teenage smoking. Similarly, almost any new law can be accompanied by a legislative plan that provides compensation for new winners. Presumably, new law is often unaccompanied by such compensatory legislation because the coalition that supports the new law would not support more aggressive change of this sort. Perhaps compensation would motivate new losers to organize more vigorously to block change. In short, new winners sometimes offer to compensate new losers in order to facilitate the adoption of the new law, but new winners can also elect to hold the new losers liable for old losses suffered by the new winners. New winners would not gain much from a legal rule mandating these payments, and there are of course many times when they would lose because the all-or-nothing character of legal change would make change itself less likely.
If we imagine a world in which flexibility is somehow not permitted, so that all changes must either be accompanied by compensation for new winners or, at the opposite extreme, all changes must be as prospective as possible, then reasonable people might disagree as to which rule was more likely to promote good law. The former rule mightily promotes anticipation, but it is also likely to encourage political opposition to change. If such opposition is often successful, an aggressive rule may generate less rather than more good law. It is not surprising that ours is a more flexible world, where aggressive change is neither forbidden nor mandatory. Good law is sometimes encouraged by unaggressive change. Modest retroactivity (as promoted by statutes of limitations and the like) might promote some anticipation by new losers but non-excessive political opposition.
My intuition is that, on the margin, change is and should be more aggressively imposed when it comes at the hands of judges rather than legislators. Court cases, like legislation, are products of investments by 61. The charge might be an exact one. Thus, tax rates could rise for all firms but then credits could be offered on a sliding scale, with larger credits for firms that sold fewer cigarettes to minors. More likely, an inexact tax would do the job; prospective taxes on retailers or other parties in the distribution chain would fall fairly squarely on those who sold to minors in the past.
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opposing interests; a rule of aggressive change might therefore stimulate enough litigation by those seeking to block change as to more than offset the gains from encouraging anticipation. 6 2 Still, ifjudges are somewhat more independent than legislators, then aggressive change is less likely to block good change in courts than in legislatures. Indeed, this is more or less what we find; most changes wrought by courts are accompanied by some retrospective liability, while many more changes enacted by legislators not only spare new losers from paying the new winners but also protect new losers against their transition losses. Retrospective validity is much less usual where the litigation is against the government itself. In these cases we see new losers protected in the interest of encouraging good law. Classic cases involve "structural injunctions" regarding such things as prison conditions and school desegregation. 63 In the prison case, for example, imagine that a claim is brought that prisoners' rights are violated by the overcrowded conditions in local jails. Where relief is granted, it is common for the legal change to be unaggressive, awarding no damages to those who suffered from the crowded conditions even though the law now declares these conditions to have been wrongful. 6 4 It is almost conventional wisdom to observe that if prospective relief (for example, in reforming prisons) needed to be accompanied by retrospective damages, change would come about less quickly and even less frequently. Judges are more likely to grant relief, and to impose serious costs on taxpayers for an unpopular cause, if they need not also award monetary damages to an unpopular, politically weak group like prisoners. Implicit in this observation about judge-made change is the idea that judges fear or at least identify with taxpayers and legislators. 65 Alternatively, there is the possibility thatjudges will call for aggressive change on the government's part but that the legislature will then partly overrule the courts through budgetary or other maneuvers. Ifjudges call for damages to be paid to prisoners who live in crowded conditions, then legislatures (even if they feel forced to produce the funds called for by courts) might either reduce other expenditures which benefit these prisoners or spend less on other prisons. This could force courts to micro-manage prisons in a way beyond their competence or ambition. In short, the very sentiment or conception of rights that causes a court to demand less crowded prisons is likely to make the court eager to impose costs on the non-prison population that are low rather than high. The need to build 64. See Hutto, 437 U.S. at 683-84. 65. Private firms, as losing defendants, are less often accommodated with decisions that strive to be prospective only. On the other hand, private firms are often in battle with other private firms. more prisons or free some prisoners might on its own serve as enough of an incentive for the legislature to anticipate these judicial decisions.
II. REPARATIONS
A. An Anticipation-Oriented Approach to Reparations
Consider finally those cases where a government voluntarily compensates very old losers. I have identified these cases as involving both regret and accompanying payments, where the payments were not required by courts or by earlier agreements and where they are not mere settlements in the shadow of litigation or legislation. 66 An anticipation-oriented approach suggests that reparations or other payments to new winners are sound as a matter of transition policy. Such payments for past wrongs might encourage the government to change more quickly away from policies it will come to regret. 67 Constituent groups that benefit from (potentially) regrettable laws will have less of an incentive to hang on to the old ways if they see that delayed change will be more expensive than quick change. Nor is it likely that these parties will remain passive because change is unpredictable and might occur in any direction. Reparative payments tend to apply to a subset of those cases where an identifiable group received inferior treatment. Members of the majority coalition might be unsure whether they will ever need to pay current losers, but if they move to laws that provide equal treatment then they can be fairly sure that no future legal regime will hold them responsible for past equality. Experience suggests that law sometimes permits unequal treatment but often evolves in the direction of mandating equal treatment.
But the simple internalization policy sketched above is unhelpful as a positive matter both because so many past wrongs in fact go unrepaired (despite the possibility that a regimen which included reparations would encourage facilitation by the government and by beneficiaries under old, bad law) and because the same logic suggests that most regulation and especially deregulation will generate reparative payments to old losers as they are created. Related intuitions suggest that a normative approach will be no more fruitful. Aggressive change is more easily applied to pri-66. See supra note 8 and accompanying text. Regret and the passage of time might of course lead courts to order payments by the government. We might think of these as reparative, especially when the government does not strongly fight the claim. In fact, however, recent notable payments have been legislative in origin. Moreover, unless we revisit the idea that interest groups work through courts as they do through legislatures, a public choice explanation of reparations might be best limited to legislated payments.
67. In interest group terms, there may be actors or groups who will work to avoid the future tax bill associated with past wrongs. Virtually any calculation attributed to the government can in this manner be ascribed to groups that affect what the government does. Note, however, that it may be rational to encourage the government to change a policy, such as one that discriminates against a group; but once this policy changes, those who worked for change may have every incentive to delay the legislation of reparative payments. One kind of interest group story describes the change in government policy, while quite another explains the reparations themselves.
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vate parties than to govemments-and indeed governments may facilitate change more successfully if they are immune from the rules associated with aggressive change. A different use of the anticipation-oriented approach is much more interesting. Starting with the idea that good change might be impeded by a rule requiring governments (and evenjudges) to pay for their failure to facilitate, we should look for required compensation by the government when there is little chance that the expectation of such payments will block change and when the potential for compensation is unlikely to interfere with new winners' efforts to bring about change. Viewed in this manner, the striking thing about familiar reparations, as for example those legislated recently for once-interned Japanese Americans, 6 8 is that payments came so long after the misdeeds and subsequent change occurred. 69 For better or worse, it is unlikely that these reparations, and any precedents they may set, would have any influence on government policies during a future war. It is also unlikely that they would have any effect on potential losers seeking to avoid or bring an end to internment or other unequal treatment. In short, if we seek to understand reparative payments in functional terms, then we should look not to the obvious internalization or deterrence idea that governments pay so that they will consider the costs they impose, but rather, and to the contrary, to the fact that such payments are sufficiently unpredictable and slow in coming that they do not influence the likelihood of substantive change. If the payments could be expected to come quickly after a decision to end an internment policy, then such a decision might be delayed because the inclination of a government or interest group to avoid making payments might well dominate the added incentive of the poorly treated group to argue yet more strongly for change.
The connection between this argument and the nearly conventional wisdom regarding such things as injunctions aimed at prison conditions is fairly clear. Just as the very parties who most want less crowded prisons might favor a rule that associated (or at least permitted) structural relief with the absence of monetary payments for past crowding, 7 0 some groups that are seriously aggrieved might waive their rights to compensation in order to end the policies they find so painful. Long after the government's policy has changed, when regret is the dominant emotion, there is no harm in reopening the case for compensation. I will suggest presently 
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that such compensation, long after the original wrongdoing, is largely a political matter. Thus, even after fifty years' time, I would not expect compensation for prisoners who come to be regarded as having justly served time but as having been unjustly made to serve that time in horrible conditions. Compensation would have no real effect on the rate of change one way or the other, so reparative payments would not interfere with the path of change as understood through the anticipation-oriented approach-but prisoners are simply apt to remain an unpopular cause. If all we cared about was facilitating optimal change, we would say that these old losers could be compensated but that there is no need to compensate them; their weak political status then explains the absence of reparations.
Monetary reparations have of course not been paid to African Americans for slavery, subjugation, and government-sanctioned discrimination. The theory advanced here can make some sense of this apparent paradox or contrast with the Japanese American case. 71 Even with no new theory, there is no shortage of modest explanations for the contrasting remedies offered to Japanese Americans and African Americans. African American claims may simply be too numerous and overwhelming to be granted. The Japanese American claims were sufficiently small that no strong interest group was likely to arise in opposition to these payments.
72
Japanese American internees were concentrated in a few western states, 73 and public choice theory suggests that a small organized minority will often fare better than a dispersed one of equal size-or even of much greater size. 74 It did not hurt that the President who signed the necessary legislation had been the Governor of California and thus was likely to have been familiar with and sympathetic to some of the claimants. 72. It is tempting to add that a much bigger group might not (setting aside the history of African Americans) have been interned at all, so that reparations end up being paid to small groups because it is such groups that are subject to certain kinds of discrimination in the first place.
73. See Hirabayashi v. United States, 320 U.S. 81, 87 (1943) . 74. The classic citation is to Mancur Olson, The Logic of Collective Action (1971) (arguing that collective action problems are greatest in large groups; such problems are therefore likely to remain latent due to greater anonymity, lower probability that individual effort makes a useful contribution, and greater enforcement problems).
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lated, in which case the present perception of an apparent puzzle will come to be seen as a matter of impatience.
76
Public choice theory helps to explain the payment of reparations, and all these explanations, if they can be called that, are useful in constructing a more general theory of when reparations are made. The Japanese American case may simply be a straightforward example of political success by a discrete minority, with a number of other factors playing supporting roles. Nevertheless, the anticipation-oriented approach supports a more interesting and perhaps better understanding. We have seen that requiring governments to pay new winners injured by the slow pace of change might impede desirable change. Limiting payments from new losers to new winners is more plausible when the new loser is the government than when new losers are private parties. Reparations are an exception to the extent that reparative payments occur where legal change is so dramatic and so far in the past that there is little fear that the prospect of these payments will slow change.
If these observations are useful in understanding the absence of African American reparations, it is because the law's reaction to its own history with respect to that group remains uncompleted. A hint of this can be found in the common reaction that reparative payments to African Americans might be unwise because such payments would mark a close to a period of introspection, apology, lawsuits, and affirmative action.
7 7 It is interesting and perhaps mysterious that this might be so with regard to reparations and not, say, affirmative action. It is rarely claimed that affirmative action is a bad idea (or a good one) because it suggests finality, yet monetary reparations are often associated with the idea (good or bad, depending on the observer) of a fresh start for race relations and the law. This association of reparations with finality may in fact reflect a deeper inclination to avoid collective payments where legal and cultural change is still very much underway?7 8
In the case of reparations to African Americans, it is indeed quite plausible that payments would interfere with "good" change, or at least changes that a majority of African Americans might favor. Affirmative action and other programs often command narrow majorities. Indeed, a version of minimum winning coalition theory suggests that we should expect proponents to advance programs up to the point where only a slim 77. See Magee, supra note 71, at 880-81. The concern about reparations and a sense of finality is, of course, not limited to this setting. See Martha Minow, Between Vengeance and Forgiveness 93, 105 (1998) (post-apartheid South Africa and Japanese offer of privately funded reparations to "comfort women"). 78 . Note the implicit claim that affirmative action connotes an ongoing process while monetary payments connote finality to the remedial process. majority of the legislature (or population) is supportive. 79 If new law then required payments to new winners, it is easy to see that support would drop and that the new settling point would reflect a much less ambitious program. The intuition behind this claim is most straightforward when the new law at issue is legislative, as most of the proposed payments to Japanese Americans and African Americans have been. 8 0 Here the intuition is that if new law comes with liability for those who failed to provide good law in the past, as well as with payments to those who lost from the absence of this good law, potentially liable parties will decline to pass the new law. A majority might well pass some programs that are costly to its members, if only because it has deep regret, but programs can be expected sometimes, if not often, to be less ambitious than they might have been if they must be accompanied by payments for the past. Still, if we permit some comparison of domestic and international reparations, the anticipation-oriented approach is consistent with both domestic reparations for bad law that was very far in the past and with international reparations for more recent events. In the international context, after all, neither new winners nor responsible governments have much to do with defining what is new and good law when the law is created internationally or in another jurisdiction. If all forms of sovereign immunity were suddenly removed for domestic cases, then we might worry that a government would interfere with good domestic change in order to avoid liability, but the same government has much less control over change in international law than it does over its domestic law.
B. Toward a More
Moreover, in the international context there will rarely be an interest group that will move to reopen the question of liability to foreigners, so that again the norm of voluntary reparations is unlikely to threaten the course of legal change. 87 Imagine, for example, a regrettable incident in which the U.S. military injures U.S. citizens and then another similar incident where the losses befall foreigners. If the domestic incident leads to a legal decision immunizing the government, the prospect of voluntary reparations could easily have some impact on regulatory oversight, government operations, or the path of law itself. If reparations connote finality, then payment might head off future litigation or a legislative inquiry which could have brought about changes. If reparations come to be expected, then most of the harms associated with an end to sovereign immunity will arise. 8 8 If reparations are paid rarely, then burdened parties will often organize and draw attention to the behavior that harmed them and to the details of the immunity.
However, the distance of wrongdoers from the injured parties in the international case makes it much harder to believe that payments will negatively affect the course of change. Indeed, payments by a government to injured foreigners might draw attention to the source of the claim and lead to reform in the interest of preventing future injuries and liability. This is, of course, hardly much of a normative argument in favor 86. Since this Article defines quickly paid domestic transfers as settlements rather than as voluntary reparations, it is unsurprising that international reparations follow admitted wrongdoing more quickly than do domestic ones.
87. Put differently, foreign interest groups may be as likely to generate backlash as sympathy. 88. On sovereign immunity as a tool to promote the separation of powers, see generally HaroldJ. Krent, Reconceptualizing Sovereign Immunity, 45 Vand. L. Rev. 1529 (1992). Reparations will likely do no harm because it is not the courts that will require this remedy.
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gest the presence of important underlying causes and thus form the basis for a useful positive theory. Regret regarding the treatment of Native Americans may have generated serious cultural introspection, and this regret is an important condition of reparative payments. Still, it is important to recognize that the reparative legislation was aimed at those who suffered some specific legal, equitable, or treaty-based injury. It accomplished little for the descendants of those who may have been victimized by brutal warfare, ongoing discrimination, or many other things arguably more harmful than particular violations of law or treaty. 94 There is, in short, something about "legal regret" (by which I mean regret about the operation of the legal system rather than cultural norms more generally) that helps trigger reparations. A positive theory of reparations obviously needs much more than this, however, because there are numerous examples of legal reversals, such as overturned precedents and legislative switches, that do not generate reparations.
The Indian Claims Act offers some useful lessons in public choice. First, sympathy for a group is more likely if there remain live victims, and it seems no accident that by 1946 most of the treaty-breaking horrors contemplated by the Act were sufficiently old that the last of the direct victims would soon pass away. A still more cynical way to make this observation is to note that once old losers pass from the scene, politicians lose valuable opportunities to associate themselves with sympathetic causes. The aging of the victim population was also a feature of the payments to Japanese Americans and of recent payments to Holocaust victims by both governments and non-government entities. Political energy seems to burst forth when the players see that any further delay will result in a reduction in public attention and political opportunities.
The aging of the victim population in so many cases where reparations are paid suggests other, complementary theories as well. Collective action problems among claimants may be overcome as the time to press claims grows short or the number of surviving victims shrinks. The passage of time may also create a situation in which the majority no longer feels direct responsibility for the wrong that was done much earlier, and this self-perception may somehow promote rather than interfere with the inclination to make reparative payments. Most interesting, I think, is the possibility that the majority declines to make payments early because there is no guarantee that the victims will treat the payments as final. Finality is more likely if the victim group will shortly disappear, and the naturally decreasing size of the (disappearing) group does not hurt. The Greek Nation (West) and their allies in the federal government argued that any settlement should go to the western tribal entity because (as just discussed) the Act gives standing only to tribes or clans, not to individuals, and by past agreement the western branch is the only successor of tribal interests. 10 4 The obvious public choice, or simply due process, argument is that the easterners were no less wronged and that they had no voice in selecting the western leadership. The court's decision was to allow the easterners a chance to organize separately and to form a tribal group of their own.
10 5 Again, the position of the federal bureaucracy may at first be surprising, if only because we would think that defendants would prefer for plaintiffs to face collective action problems, but it is less so once account is taken of the symbiotic relationship between this bureaucracy and that of organized tribes, especially with regard to infusions of cash.
It is unsurprising, I think, that many other reparations programs contain similar elements. Reparations immediately following World War II were paid not only to individual survivors of the Holocaust but also to Israel.
10 6 Recent international bargains with Swiss banks and German insurers have also provided for payments to groups whose leaders were involved in the bargaining itself. These payments can be thought of as reparative because it is unlikely that courts would have found liability. In the case of assets entrusted to Swiss banks before and during World War II, for example, serious negotiations some fifty years earlier had culminated in an accord under which further claims of this sort were said to have been waived. 10 7 Here, as with most claims and settlements, there has been room to argue that the parties were misinformed or deliberately misled in the earlier negotiations. However, these imperfections do not seem to rise to the level normally required for a claim of duress or for otherwise reopening what was once closed.' 0 8 On the other hand, the payments followed substantial political and economic pressure exerted by U.S. groups and jurisdictions with some leverage over the parties who eventually agreed to make payments.
9
My point here is not to pass normative judgments on these old claims, on those brought against German insurers for life insurance bene-COLUMBIA LAW REVIEW fits never paid for lack of official death certificates (or because of "acts of war"), or on those brought against German firms for their willing and even aggressive use of slave labor during World War II.110 All these claims deserve more discussion than is appropriate here. Still, the timing of these claims, the continuing role played by mediating groups, and the long-settled quality of the behavior and legal change at issue is noteworthy.
An interesting example of reparations that seems quite different from others noted here is the practice in some states of compensating "wrongfully" incarcerated persons. Thus, Virginia has the practice of paying $50,000 per year for misimprisonment, although there is no legal requirement that such reparations be made. A legislative committee generally follows this pattern in making recommendations which are then approved by legislative vote without much ado: If the error appears to have been caused not by overzealous police and prosecutors but rather by a dishonest or mistaken private witness, then the state can decline to pay."' The practice of payments for mistaken or wrongful incarceration is known in other legal systems as well."
2 These payments to individual citizens are different in that they involve recently uncovered events and are paid neither to organized groups nor in a way that benefits group leaders who negotiate the payments. But I would describe these payments as more on the order of a sensible waiver of sovereign immunity (accompanied by a monetary settlement) than as a classic example of reparations. Regret is felt for something in the recent past, but the payment is to a new winner who already has a great incentive to avoid incarceration in the first place, and, once incarcerated, to work for a change in the law. Indeed, if this is wrong it is because ex post payments might offer lawyers a potential source of remuneration, so that wrongfully incarcerated persons will have better access to legal services. But for the most part, the original wrong and the subsequent change are unilaterally in because testing programs and related decisions fit within its discretionary function.
12 '
There are obviously many other comparable cases of regret where there was official wrongdoing, asjudged by later moral or legal standards, that escapes liability because of sovereign immunity, statutes of limitations, and other defensive devices that are available even when public opinion becomes sympathetic to the victims of the earlier wrongdoing. As with so many other things that are associated with interest groups, it is difficult to say why some groups organize and others do not, and also difficult to know when organized groups will succeed. 122 The theory advanced here may not be testable. I might continue to advance examples of payments where time had gone by and further change was unlikely, but there is, of course, an enormous number of cases where governments pay for recent wrongs, and it is difficult to distinguish settlements from voluntary payments. I prefer, therefore, to emphasize the implications of the anticipation-oriented approach and to suggest as an afterthought that we might, if we like, understand some reparative payments as not inconsistent with this view and as predictable, if at all, with tools associated with public choice.
C. Reparations and Rent-Seeking
I have described reparations as a kind of exception to the pattern of transition rules. To the extent that reparations are made long after some event or use of law, the old law is regretted for a long period of time, new law on the matter is well-settled, and recovery then hinges on the political position of those aggrieved under old law (whose present position was hard to forecast long ago). It seems unlikely that reparations thus defined could have much influence on legal change. I have suggested that public choice considerations might explain when this matter, now beyond influence, leads to payments, but a better use of public choice tools might be to suggest that if reparations do not sort out according to some functional or moral theory, then perhaps it would be better that they not be paid.' 2 3 The idea is that the possibility of reparative payments will bring forth rent-seeking by groups interested in obtaining payments, and that these lobbying, litigating, and fundraising efforts can be thought of as wasteful. This idea is obviously normative; as a positive matter we do find instances of reparative payments.
There are two reasons to be skeptical of this approach. 
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that is difficult to assess. A society that revisits, apologizes, and pays for past wrongs-even if it ignores some of its most serious past wrongsteaches its members something about law and shared values. Some amount of hunting for reparations might therefore provide a social good.
4
The second reason is more practical. There are a number of loosely related difficulties with an attempt to precommit not to make compensatory or reparative payments. First, it would take some time to build up a sufficient norm that could keep an eager government from making a payment that was politically useful. Moreover, there is no easy way to distinguish such payments from others the government might make. Reparations can be framed as incentives, especially where past victims are now geographically, professionally, or otherwise concentrated. Similarly, the hurdle to setting forth a testable theory of reparations reappears. Politicians can insist that reparations are not voluntary transfers at all, but rather sensible payments in the form of a settlement of a claim that might well prove more costly to the government in court or keep the legislature unnecessarily distracted.
CONCLUSION
Timely lawmaking, of both the judicial and legislative kind, is the product of at least three groups of actors. These include governments (however conceived), interest groups that favor change, and interest groups that were winners under the previous legal regime and can be thought of as opposing change. There is no shortage of other citizens and interest groups, but it is enough to focus for the present on these three kinds of players. I have suggested that as a positive as well as a normative matter we might think of transition rules as attempting to encourage all three of these groups to facilitate change that will come to be seen as good law.
The more one thinks that the last of these three groups, those who profit from the status quo, is the key to good change or the appropriate least cost avoider, then the more one is inclined toward a policy of aggressive change. Protecting these new losers in the event of change ruins their incentive to anticipate good change. But the more we expand the perspective offered by the anticipation-oriented approach to include a role for new winners who develop evidence, invest in the political arena, or litigate for change, the more we may wish to spread the available incentives among both new losers and new winners. Once we take this step-and once we adopt any of a number of plausible and time-honored reasons for limiting the role of monetary incentives as a means of influencing legislatures, courts, and regulators-conventional legal rules appear remarkably sensible. The strategy of aggressive change, and its focus 124. Some of the tensions arising out of this sort of view are developed in compelling fashion in Minow, supra note 77, at 91-117.
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on anticipatory behavior, begins as a radical approach but can end up supporting the very rules we know and associate with fairness and reliance.
The expanded anticipation-oriented approach can also illuminate specific areas of law. I have suggested that much of takings law might be understood as reflecting concern with anticipation. The government is asked to pay when condemnees are in an especially poor position to facilitate new law. In contrast, most regulated parties go uncompensated where compensation would discourage anticipation and earlier adjustment to new, good law.
A second application involves payments that can loosely be organized under the label of reparations but that also include (apparent) decisions against offering such payments. In most settings, government payments might well interfere with the prospect of good legal change, but when change has come long ago and the law (and sense of regret) is fairly stable, reparations can be paid with little fear of influencing change. There may be value in this form of social expression and there may simply be political gain from reparations. Considerations normally associated with public choice do seem to explain some striking examples of reparative payments.
The anticipation-oriented approach to transition rules, at least as analyzed here, points not to one but to several players, all of whom influence the substance and rate of change. The government is one of these players, and although it could be encouraged with much the same rules as the others, it is perhaps sensible that often it is not. Compensable takings and reparations then emerge as two foils to the general pattern of regulating change. These exceptions may well prove the rule, in which case we have yet another example of a positive, descriptive theory of law, somewhat mysterious in development, that is at the same time normatively tenable.
